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Section II

Indigenous Peoples, Local Communities and the Convention on Biodiversity

The Convention on Biological Diversity
: 

The Convention on Biological Diversity was opened for signature at the 1992 United Nations World Conference on Environment and Development or “Earth Summit”. As of January 2002, there were a total of 182 Governments, and the European Union, who make up the “Parties” to the Convention
. 
The Convention itself consists of 42 Articles and two Annexes. Article 1 sets out the Objectives of the Convention as follows: 

“The objectives of this Convention, to be pursued in accordance with its relevant provisions, are the conservation of biological diversity, the sustainable use of its components and the fair and equitable sharing of the benefits arising out of the utilization of genetic resources, including by appropriate access to resources and by appropriate transfer of relevant technologies, taking into account all rights over those resources and to technologies, and by appropriate funding.” (SCBD 2001: 4)


As this makes clear the Convention is in fact concerned with three objectives:
· The conservation of biodiversity.

· The sustainable use of biodiversity.

· The exploitation of genetic resources and the fair and equitable sharing of benefits arising from the exploitation of these resources.  

By far the most difficult, and controversial, of these objectives is the third objective with which the issue of traditional knowledge is inextricably bound up (see below). 
Institutions of the Convention: 

In seeking to ensure the development and implementation of the Convention, the Convention has established a number of institutions with which indigenous peoples and local communities seeking to participate in CBD processes must inevitably engage. These 

are: 

· The Conference of Parties (COP)

The Conference of Parties (COP) is the maximum decision-making body of the Convention and consists of governments and European Union who form the “Parties” to the Convention. The COP now meets every two years and if necessary may meet in extraordinary session. The COP may be attended by governments, such as the United States, who are not a party to the Convention and other interested organisations including indigenous peoples and local community organisations in the capacity of observers. 

· Extraordinary Meetings of the Conference of Parties (EM)

The COP is empowered to hold extraordinary meetings of the Parties. The first of these was staged to develop a Protocol on Biosafety in Cartagena, Colombia in February of 1999. This was suspended when agreement was not reached on the text, and resumed in Montreal, Canada, in January 2000 where the text of the Protocol was agreed. 

· Inter-Sessional Meetings on the Operations of the Convention (ISOC)


During COP4 it did not prove possible to take decisions on all issues relating to the organisation of the work, or “operations”, of the Convention. On this basis, the COP decided to convene an inter-sessional meeting on the operations of the convention to consider outstanding issues, and recommended the development of a strategic plan for the Convention to COP5. Such meetings may, from time to time, be held in the future when the COP is unable to reach decisions.  

· The Subsidiary Body on Scientific, Technical and Technological Advice (SBSTTA)

The role of SBSTTA is to provide the COP with “… advice and recommendations on scientific, technical and technological aspects of the implementation of the Convention. Specific functions of SBSTTA include: providing scientific and technical assessments of the status of biological diversity; preparing scientific and technical assessments of the measures taken to implement the Convention; identifying innovative, efficient and state of the art technologies and know how, and advising on how to promote their development; providing advice on scientific programmes and international cooperation in research and development; and generally responding to scientific, technical and technological and methodological questions asked by the COP.”(SCBD 2000: xxvii)

SBSTTA generally meets once a year and the members of SBSTTA are drawn from the government nominated international roster of experts. Governments which are not Party to the Convention and other interested organisations, including indigenous peoples and local community organisations, may attend the meetings of SBSTTA in the capacity of observers. 

· The Secretariat

The Secretariat of the CBD presently consists of fifty-five staff under the leadership of the Executive Secretary, and is based in Montreal, Canada. The Secretariat is primarily responsible for preparing and servicing the meetings of the CBD and coordination with other international bodies. 

An indigenous focal point on Traditional Knowledge has been appointed to the Secretariat whose details will be found in Section VI.

The Secretariat is the first point of contact for indigenous peoples and local communities seeking to participate within CBD processes. It produces regular “notifications” regarding up-coming events, which are to be located at http://www.biodiv.org. 

· The Financial Mechanism

The majority of the world’s biodiversity is located within developing countries. In recognition of this, the Convention established what is called ‘the financial mechanism’ in order to provide financial resources to developing countries for the implementation of the Convention (SCBD 2001: xxi). 

The Convention established that the Global Environmental Facility (GEF), which is led by the World Bank, would serve as the interim financial mechanism (SCBD 2001: xxi). This role seems likely to continue into the future. As of 1998 the total allocation to the GEF stood at US$2.75 billion. This amount may significantly increase during the forthcoming “Third Replenishment” of GEF funds. 

It is important to note that the GEF is a controversial institution from the perspective of many developing or Southern countries, indigenous peoples and partner organisations. However, it has recently taken some steps towards establishing dialogue with indigenous peoples organisations. 

· The Clearing House Mechanism (CHM)

The Clearing House Mechanism (CHM) is the rather arcane title employed by the Convention to describe the mechanism for the exchange of information on biodiversity related issues and the promotion of technical and scientific cooperation. In reality, the Clearing House Mechanism consists of a series of internet sites established by governments and other organisations around the world which are linked to the central Convention website located at http://www.biodiv.org. In the past, the website was difficult to navigate. The exclusively electronic nature of the CHM deprives the vast majority of indigenous peoples and local communities from access to information on the Convention and its processes. However, indigenous peoples are making a number of independent efforts to establish indigenous controlled internet based networks for sharing information, such as the Indigenous Biodiversity Information Network (IBIN). 

· Subsidiary Organs

The Convention is empowered to establish a variety of subsidiary organs. These include: 

· Ad Hoc Open Ended Working Groups made up of experts and others nominated by governments. The term “Ad Hoc” refers to the fact that such Working Groups are established as and when needed and that they are not intended to be permanent. The term “Open Ended” signifies that they will be allowed to continue until such time that the COP believes that they have completed their work or their usefulness has otherwise ended. 

To date three Working Groups have been established on Biosafety, Article 8(j) and related provisions, and most recently in 2000, on Access and Benefit Sharing. Working Groups report directly to the COP. Non-Parties, such as the USA, and other interested organisations, including indigenous peoples and local community organisations, are allowed to participate as observers. In the case of the Working Group on Article 8(j) and related provisions, indigenous peoples representatives have served as co-chairs of the Working Group, have been provided with space to intervene in debates and have participated in the Bureau of the Working Group. 

· Panels of Experts. The COP may from time to time create panels of experts drawn from government nominated members of the international roster of experts. To date, a panel of experts has been created on Access and Benefit-Sharing which reports directly to the COP. Non-Parties and other interested organisations, including indigenous peoples and local community organisations, are allowed to participate in the meetings of panels of experts as observers. In the case of the Panel of Experts on Access and Benefit-Sharing a small number of indigenous delegates nominated by governments have participated in the two meetings of the panel that have been held to date.  

· Ad Hoc Technical Expert Groups. The Conference of Parties or SBSTTA may also establish Ad Hoc Technical Expert Groups in order to push forward with progress in particular areas. To date, technical expert groups have been established for forest biological diversity, marine and coastal protected areas, dryland and associated ecosystems, and a joint CBD-UNESCO consultative panel on education and public awareness. More recently, in 2002 an Expert Group has been established on biological diversity and climate change. Participants within Ad Hoc Technical Expert Groups are drawn from the international roster of experts and are small in size. Technical Expert Groups report to SBSTTA unless otherwise determined. 
It is important to note that during COP5 the COP recognised the importance of improving the range and quality of advice available to the Parties and the inclusion of indigenous peoples and local communities delegates under Decision V/20. The Convention is now increasingly seeking to incorporate indigenous and local community delegates in all of its work. For example, an indigenous specialist was included in the Technical Expert Group on Forest Biodiversity established by COP5. While the size of the group was initially criticised, this was ultimately a positive experience. Furthermore, rule 12 (f) of the Modus Operandi of SBSTTA establishes that reports of Ad Hoc Technical Expert Groups “…should, as a general rule be submitted for peer review”
. In April of 2001 the CBD opened the draft report of the technical expert group on forests to review through its website at http://www.biodiv.org. This provided an important opportunity to contribute to strengthening the report prior to consideration by SBSTTA7. 

Subsidiary Agreements: 

· Protocols. A protocol is a legally binding supplementary agreement which addresses a specific area of a Convention. In the case of the CBD the potential creation of protocols is provided for under Article 28. Thus, COP2 established an Ad Hoc Open Ended Working Group to develop a draft Protocol on Biosafety which, following two sessions of an Extraordinary Meeting of the Conference of Parties (EM-1), was opened for signature at COP5. The Protocol is open both to parties and non-parties to the Convention, and constitutes a legally binding international instrument in its own right. 


The Extraordinary meeting also established an Intergovernmental Committee for the Cartagena Protocol on Biosafety which exists to facilitate the first meeting of the Parties to the protocol at which point it will be dissolved. As this suggests, Protocols are independent and legally binding processes with their own dynamics. They are linked into the framework of a wider international agreement such as the Convention on Biodiversity.


The possibility to promote the creation of Protocols under the Convention, for example, on forest biodiversity or sustainable use, has yet to be fully explored by indigenous peoples organisations and partner organisations. 
Relations with other International Conventions and Agreements: 

The Convention on Biological Diversity is increasingly establishing collaborative work programmes and collaborative arrangements with related Conventions and agreements (i.e. the Ramsar Convention on Wetlands). While precise procedures for the establishment of mechanisms for collaboration are difficult to identify, they appear to involve combinations of the following steps and activities: 

· Application for observer status on the part of the Secretariat under the related process.

· Communications between respective Secretariats

· The development of Memoranda of Cooperation between the Secretariats

· Joint Bureau meetings (composed of selected governments)

· The creation of Liaison Groups between related Conventions and agreements

· The realisation of joint expert groups

· The realisation of joint workshops

· The formulation of joint programmes of work 

To give brief examples, in the case of the CBD and the Ramsar Convention on Wetlands, following the establishment of a Memoranda of Cooperation, COP3 recommended the creation of a joint work programme which is now led by the Ramsar Convention. More recently in the case of the United Nations Framework Convention on Climate Change SBSTTA6 recommended the establishment of a liaison group which has led to the creation of an expert group. In the case of the CBD and the United Nations Forum on Forests (UNFF), this has taken the form of the realisation of a joint workshop. In the case of the CBD and the United Nations Permanent Forum on Indigenous Issues, an Inter-Agency Support Group for the Permanent Forum (including the Secretariat of the CBD and related environmental Conventions and agreements) has apparently been proposed.  

The establishment of these collaborative arrangements represents an important trend in efforts on the part of the CBD to harmonise its work with related Conventions and agreements which present important opportunities and challenges for indigenous peoples and local communities
. 

Related Processes: 


The development and implementation of the Convention is complemented by a large number of related processes. These mainly take the form of workshops, seminars, meetings and conferences, which may feed into formal discussions and decision-making
.

In particular, it is important to emphasise that one of the marked features of the Convention is that it is driven by science and research. This is reflected in the regular calls to governments and organisations to provide case studies and other information to inform decisions. This provides important opportunities for indigenous peoples and local communities to express their concerns and contribute to the work of the CBD. As we will see, in a context in which indigenous peoples organisations, non-governmental partner organisations and academic institutions are generating research relevant to the CBD, insufficient attention has been paid to ensuring that such research is adequately targeted as concrete inputs into CBD debates. 

Organisation of the Work of the Convention: 


The Work of the Convention was initially set out in what was called the medium-term programme of work (1995-1997), which set out the agenda for addressing particular issues (SCBD 2001:xxiii). The programme was reviewed by COP4, which developed a work programme for the period from COP5 to COP7 (Decision IV/16, Annex II). During the Inter-sessional meeting on the Operations of the Convention (ISOC) in 1999 the development of a strategic plan for the Convention covering the period between 2002 to 2010 was recommended and subsequently approved by COP5 (Decision V/20). The strategic plan is now being prepared in a series of workshops and will go forward for discussion at COP6 in 2002 (see UNEP/CBD/COP/6/5). 

The existing programme of work and the development of the strategic plan are complemented by specific programmes of work in what are called “thematic areas” and “cross-cutting issues” 

· Thematic Work Programmes 

· Inland water biological diversity (Decision V/2)

· Marine and coastal biological diversity (Decision V/3)

· Forest biological diversity (Decision V/4)

· Agricultural biological diversity.  (Decision V/5)

· Dryland and Semi-Arid biodiversity (Decision V/23)

· Migratory Species (under development, SBSTTA VI/8)

· Cross-cutting Work Programmes

Cross-cutting issues are those issues that span the Convention and are found within Articles 6 to 20 of the Convention. These include “…. biosafety; access to genetic resources; traditional knowledge, innovations and practices (Article 8(j)); intellectual property rights; indicators; taxonomy; public education and awareness; incentives; and alien species” (SCBD 2001: xxiv). 

Work programmes have now been established in three cross-cutting areas:

· Alien Species (Decision V/8)

· Article 8(j) and related provisions (Decision V/16)
· Incentive measures (Decision V/15)
Additional programmes of work are now under development for consideration by COP6 in 2002. These include:

· The Global Taxonomy Initiative (Decision V/9)

· Education and Public Awareness (Decision V/17)

It is likely that in future the CBD will also develop a series of other work programmes. The participation of indigenous peoples and local communities in the development of these work programmes will be vital to ensure that their rights and needs are reflected within the contents of any new work programmes. 

Indigenous Peoples and Local Communities in the Articles of the Convention: 


One of the central problems surrounding the conservation and sustainable use of biodiversity is the relative poverty of western scientific knowledge surrounding life-forms and ecological processes. Enhancing western scientific knowledge of biodiversity, and in particular of genetic resources, is also of critical concern to governments and the biotechnology industry seeking to develop new forms of agricultural, medical, industrial and other products, such as cosmetics. The importance of the economic dimensions of biodiversity is reflected in the fact that the world-wide market for such products is roughly estimated at between US$500-800 billion per year
.


Furthermore, innovations in the development of new agricultural, medicinal and other products have long been critically dependent upon traditional knowledge in order to identify potentially useful species and genetic resources for commercial development
. 


The Convention recognises the roles of indigenous peoples and local communities in the conservation, sustainable use and commercial exploitation of biodiversity in the Preamble to the Convention and a series of Articles which are commonly referred to as “Article 8(j) and related provisions”. 

· The  Preamble:

“Recognizing the close and traditional dependence of many indigenous and local communities embodying traditional lifestyles on biological resources, and the desirability of sharing equitably benefits arising from the use of traditional knowledge, innovations and practices relevant to the conservation of biological diversity and the sustainable use of its components, 

Recognizing also the vital role that women play in the conservation and sustainable use of biological diversity and affirming the need for the full participation of women at all levels of policy-making and implementation for biological diversity conservation.”

· Article 8(j): Traditional Knowledge (In-situ conservation)

Article 8(j) of the Convention is concerned with the role of knowledge within in situ conservation and reads as follows:
“Each Contracting Party shall, as far as possible and as appropriate:

(j) Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices.”


Further reference to indigenous and local communities and to their traditional knowledge, innovations and practices are made within a series of articles referred to as “related provisions”, and “closely linked” articles concerned with sustainable use, access to genetic resources, technology transfers, information, scientific cooperation and biosafety. Articles 10 (c), 17 (2) and 18 (4) are formally classed as related provisions within the Handbook of the Convention and Articles 15, 16, 17(2), 18(4) and 19 are described as “closely linked”. 
· Article 10: Sustainable Use

Article 10 (c) of the Convention is concerned with the issue of sustainable use and read as follows: 

“Each Contracting Party, shall, as far as possible and as appropriate: 

(c) Protect and encourage customary use of biological resources in accordance with traditional cultural practices that are compatible with conservation or sustainable use requirements.”

· Article 15: Access to Genetic Resources

Article 15 recognises state sovereignty over natural resources and that “authority to determine access to genetic resources rests with the national government and is subject to national legislation” (Art. 15 (1)). The Article also sets out that each Party will “facilitate access to genetic resources for environmentally sound uses” and not impose restrictions which are counter to the objectives of the Convention (Art. 15 (2)). The Article then establishes that access to genetic resources should “be on mutually agreed terms”, and “shall be subject to prior informed consent of the Contracting Party providing such resources, unless otherwise determined by that Party” (Art. 15 (4) and 15 (5)). 

Article 15 (7) establishes that: 

“Each contracting Party shall take legislative, administrative or policy measures, as appropriate, and in accordance with Articles 16 and 19 and, where necessary, through the financial mechanism established by Articles 20 and 21 with the aim of sharing in a fair and equitable way the results of research and development and the benefits arising from the commercial and other utilization of genetic resources with the Contracting Party providing such resources. Such sharing shall be upon mutually agreed terms.” 

· Article 16: Access to and Transfer of Technology

Article 16 of the Convention is concerned with promoting access to and transfer of technology, including biotechnology, that is relevant to the conservation and sustainable use of biodiversity with due consideration for intellectual property rights. 

· Article 17: Exchange of Information

Article 17 in concerned with promoting the exchange of information and specifies in 17 (2) that:

“Such exchange of information shall include exchange of results of technical, scientific and socio-economic research, as well as information on training and surveying programmes, specialized knowledge, indigenous and traditional knowledge as such and in combination with the technologies referred to in Article 16, paragraph 1. It shall also, where feasible, include repatriation of information.” 

· Article 18: Technical and Scientific Cooperation

Article 18 is concerned with technical and scientific cooperation and specifies in 18(4) that: 

“The Contracting Parties shall, in accordance with national legislation and policies, encourage and develop methods of cooperation for the development and use of technologies, including indigenous and traditional technologies, in pursuance of this Convention. For this purpose, the Contracting Parties shall also promote collaboration in the training of personnel and exchange of experts.”

· Article 19: Handling of Biotechnology and Distribution of its Benefits 

Article 19 addresses the issue of the handling of biotechnology and the distribution of its benefits. This article promotes the participation of developing countries in biotechnological research and measures to promote priority access to the results and benefits of the research by developing countries providing genetic material. Article 19 also proposes the establishment of what became the Biosafety Protocol to govern the safe transfer and use of Living Modified Organisms and details of the use, safety regulations and potential adverse impacts of such organisms (see Decision V/1). 

The Dilemmas Confronting Indigenous Peoples and Local Communities:


It is in considering the implications of these Articles of the Convention that the dilemmas confronting indigenous peoples and local communities begin to emerge. Indigenous peoples are critically concerned with the conservation and sustainable use of the biodiversity within their lands and territories upon which their livelihoods depend, and in which their cosmovisions and cultural identities are embedded. Similarly, members of many local communities are critically concerned with the maintenance of the resource base upon which their livelihoods depend. As such, indigenous peoples and local communities may be willing to share and promote their knowledge of the conservation and sustainable use of the local environments within their lands and territories. 


However, the Convention is also vitally concerned with the commercial exploitation of biodiversity. For many Parties, the importance of the provisions of the Convention rests in the need to provide economic incentives for the conservation and sustainable use of biodiversity in developing countries as a viable alternative to existing development policies, which result in the destruction of biodiversity.

The perceived role of indigenous peoples and local communities within this process is as knowledge providers. That is providers of technical knowledge about the uses of individual species, which may become, or provide the foundation for, commercially viable products in the fields of agriculture, medicine, industry, cosmetics and other sectors. 

The exploitation of indigenous or traditional knowledge of biodiversity in the pursuit of new commercial products has an extremely long history and has been central to the emergence of the modern world economy
. More recently, in the 20th Century the development of the biotechnology industry (based on the identification and manipulation of the properties of genetic resources embedded within biological organisms) has led to increased attention to traditional knowledge in providing a short-cut to the identification of potentially useful genetic materials. 

While it is important to recognise that not all developments in the fields of agriculture, medicine, industry, cosmetics and other areas are derived from traditional knowledge, many such developments are rooted in information gained through research on the traditional uses of biodiversity
. 

It is here that the essence of the dilemma confronting indigenous peoples and local communities is revealed:

· The exploitation of traditional knowledge in the pursuit of the development of new products generally takes place without the knowledge and consent of indigenous peoples or local communities. 

· Indigenous peoples and local communities rarely receive a share of any benefits, which may derive from the commercial exploitation of their knowledge.

· Western legal systems focus exclusively on the protection of individual rights over knowledge whereas indigenous peoples repeatedly emphasise that their rights over their knowledge are fundamentally collective in nature.  

· The exploitation of traditional knowledge of biodiversity for commercial purposes represents the commodification of knowledge. That is, it reduces knowledge to a mere resource that can be bought and sold on the market place like any other commodity. Indigenous peoples have repeatedly emphasised that their knowledge of the biodiversity within and beyond their lands and territories is inextricably bound up with their cosmologies, philosophies, institutions, identities and languages and cannot be reduced to a mere commodity to be traded on the market place. Indigenous peoples have therefore expressed concerns surrounding whether their knowledge should be shared at all. 

As a consequence, we can see that indigenous peoples and local communities are caught between: 

· A desire to contribute to wider efforts for the conservation of biodiversity; and 

· A desire to protect their knowledge from commodification and commercial exploitation without their prior informed consent or a share of the benefits deriving from the exploitation of their knowledge and resources.  

Indigenous Peoples and Local Communities Participation in Convention processes:

Participation within the Convention on Biological Diversity has been primarily led by indigenous peoples organisations. In contrast, the participation of local communities has been somewhat more ambiguous and appears to be represented by the activities of NGO’s, participation of local community organisations in the Global Biodiversity Forum and the promotion of Farmers Rights under the programme of work on agricultural biodiversity. The remainder of this work will therefore refer almost exclusively to indigenous peoples participation but will also be of direct relevance to local communities. 
The first stage in the efforts of indigenous peoples from around the world to engage with the Convention involved a long and often frustrating process of attempting to persuade Parties of their right to participate in debates under the Convention as the basis for further progress. 

This process can truly be said to have begun during the Second Conference of Parties to the Convention in Jakarta, Indonesia in 1994, which was marked by the first significant participation of indigenous peoples delegates. This was followed in 1996 by the formation of a unified indigenous caucus in the form of the First International Indigenous Forum on Biodiversity during COP3 in Buenos Aires, Argentina. During the debates on Article 8(j) within COP3 the Forum argued that the most effective vehicle for the participation of indigenous peoples within the Convention would be through the establishment of an Open-Ended Working Group on Article 8(j) and related provisions. This was rejected by COP3. However, the Parties did agree to the realisation of a workshop on Article 8(j) prior to COP4, which was held in Madrid in November 1997.


The Madrid Workshop was characterised by the participation of over 300 indigenous delegates from around the world and the development of a list of 200 issues to be considered by the COP which were incorporated into what became a draft programme of work for a proposed Ad Hoc Intersessional Open-Ended Working Group on Article 8(j) and associated provisions (see UNEP/CBD/TKBD/1/3). This proposal was unanimously adopted by the participants within the Workshop and was approved at COP4 in Bratislava, Slovak Republic in May 1998 (decision IV/9). 


The first meeting of the Ad Hoc Working Group on Article 8(j) and associated provisions took place in Seville, Spain in March of 2000. The principle purpose of this meeting was to establish agreement on a programme of work for Article 8(j) and associated provisions for approval by COP5 held in Nairobi, Kenya in May 2000 (see UNEP/CBD/COP/5/5)

The International Indigenous Forum on Biodiversity (IIFB): 

“ The IIFB is open to all indigenous representatives who participate in meetings related to the implementation of the CBD in order to debate ideas, discuss strategies, and define positions for the official meetings. The IIFB does not possess members, as such, and nor is it an institution or organisation. All who desire to can participate and constitute the IIFB.”
 


As this statement makes clear, the International Indigenous Forum on Biodiversity is open to all indigenous peoples delegates from around the world. The Forum is not an institution or organisation but instead is perhaps best conceived as a mechanism created by indigenous peoples delegates themselves to establish and articulate positions in negotiations with governments under the Convention. 


The fundamental principle that informs the work of the Forum is the need to establish consensus between indigenous peoples delegates from around the world as the basis for entering into detailed negotiations. 


At the time of writing, the Forum had held six meetings and its participants were preparing for the seventh meeting of the Forum. In practice the Forum is an ongoing process with a growing prominence within the negotiations taking place under the Convention. During COP5 the Forum was recognised as an advisory body to the Convention under Decision V/16 on Article 8(j), which cuts across all work under the Convention
. 


In this section we will focus on the work of the Fifth International Indigenous Forum on Biodiversity in Nairobi during COP5. 
An estimated total of fifty-one indigenous delegates from Africa, Asia, Europe, Russia, South America, Central America, the USA, Canada, Australia and New Zealand were able to travel to Nairobi in order to form the Fifth International Indigenous Forum on Biodiversity. In addition, COP5 was also marked by an increase in the numbers of indigenous delegates within official delegations, notably in the case of Canada, Brazil, Namibia, New Zealand, the Solomon Islands, and the non-party USA delegation, who made an important contribution to the work of the Forum.

As with experiences at previous COP meetings, the Forum struggled to find space to meet and to gain access to the computer, printing, translation and other facilities that play a vital role in the effective operations of the Forum. However, COP5 was marked by an increasing level of support for the logistical needs of the Forum on the part of the Secretariat of the Convention reflecting the growing openness of the Parties to the participation of indigenous delegates and the Forum within debates under the CBD.

As we have seen earlier, the Fifth Conference of Parties engaged in decision-making in a total of twenty-six areas that are either of direct relevance or otherwise concern indigenous peoples and local communities. The success of the Forum in participating in these debates was based on a division of labour in five areas. 

· The nomination of male and female co-chairs to coordinate the Forum and negotiate with the Secretariat and session Chairs on facilities and procedures.

· The nomination of participants to read opening and closing statements and other interventions made during the COP.

· The nomination of a drafting team to work on statements and position papers. 

· The nomination of focal points to track thematic debates, intervene as necessary, and report on progress. 

· The creation of focal points for regional lobbying with the European Union, GRULAC (Latin America and Caribbean), JUSCANZ (Japan, United States, Canada, Australia and New Zealand), and the Africa grouping.

The immediate priority of the Forum was the elaboration of a consensus position paper on the priorities and textual modifications needed within the proposed programme of work on Article 8(j) and related provisions, which emerged from the Working Group in Seville. 

This proved to be a difficult process which reflected a number of issues that will be briefly highlighted here: 

· Lack of Funding

The Fifth Conference of Parties followed on rapidly from the realisation of the first meeting of the Ad Hoc Open Ended Working Group on Article 8(j) and related provisions in March 2000. As a result indigenous peoples organisations and the network of support organisations struggled to mobilise the resources necessary to ensure the participation of indigenous delegates from around the world for the critical issue of the continuation of the Working Group on Article 8(j) and the adoption of the work programme agreed in Seville. Arrangements surrounding the funding for indigenous delegates participation within Convention processes remain ad hoc and demonstrate a clear need for an adequate and stable funding mechanism.

· Lack of preparation

Many of the difficulties experienced by the Forum can be attributed to a lack of adequate preparation time and is linked to the insecurity of funding. This problem also occurred during the Working Group meeting in Seville. The need for adequate preparation time for indigenous delegations was subsequently highlighted in the draft decision concerning Article 8(j) and associated provisions that emerged from the Working Group. In particular, during COP5 and in subsequent meetings a clear need was identified to prioritise the preparation of briefing papers in thematic areas based on analysis of the official documents as inputs into the work of the Forum. 
· Different regions may possess different priorities 

In particular, some delegates placed the formulation of guidelines on legal elements and access and benefit sharing higher on the priority list within the programme of work than other delegates.

· Different regions may approach issues in different ways 
In many respects the apparent differences between regions actually reflected differences in approach to the issues. Thus, some delegations tended to focus on issues of fundamental principle (i.e. in relation to access and benefit sharing) while others tended to focus on obtaining immediate protection for indigenous knowledge by prioritising the formulation of guidelines for legal instruments and access and benefit sharing arrangements.

· Inadequacies in translation of official documents

The Spanish and French translations of official CBD documents differed significantly in meaning from the English translations. The most glaring example of this was in connection with the new task on women introduced into the Article 8(j) work programme by the Forum in Seville. Thus, in English one component of the task read "To build on" indigenous womens' traditional knowledge, while in Spanish this read "To exploit" indigenous womens' traditional knowledge. 


As a consequence, a significant amount of time was lost in misunderstandings resulting from poor translation within official documents. Once the scale of this problem became clear, more rapid progress was made. 

· A lack of translation facilities 

Problems were also experienced with the translation within the Forum which produced significant misunderstandings in the quest for consensus. While this reflects the fact that it is very difficult to provide accurate translation in a meeting of over 30 people in the absence of simultaneous translation equipment, it also clearly highlighted the need for professional translation services.


This problem was partially resolved when the CBD provided a room with a simultaneous translation booth. However, the Forum established that in future there is a clear need to secure professional translators and translation facilities for Spanish, French and Russian speakers. 

Ultimately, consensus was achieved within the Forum on the priorities and the textual changes that would be proposed in connection with the programme of work on Article 8(j) and associated provisions. 


A four-page document was then prepared which was distributed to governments and NGOs
. The content of the document highlighted the need to focus on:

· The protection of traditional knowledge rather than commercial exploitation of this knowledge. 

· The right of indigenous peoples to control over their knowledge and the need to obtain indigenous peoples prior informed consent on mutually agreed terms to any potential use of such knowledge
. 

· The need to recognise the relationship between indigenous knowledge and territory. 

· Recognition of the special role of indigenous women within the conservation of biodiversity. 

· The need for the full and effective participation of indigenous peoples and local communities throughout the activities of the Convention.

· The need for the full and effective participation of indigenous peoples and local communities in monitoring and evaluation of implementation. 


One of the most striking features of the Forum's work was the strong pressure from governments for the Forum to produce a document on Article 8(j) and related provisions to inform their positions during the plenary and contact group debates. Indigenous delegates were pleasantly surprised when a significant number of government delegations simply adopted the position expressed by the Forum as their own position during the plenary debate
. 


This growing openness was further marked by the fact that members of the Forum were provided with considerable time to deliver statements within the plenary discussion and at the ‘contact group’ stage of debates on Article 8(j) and related provisions
. In a marked departure with customary procedure at the contact group stage, where discussions are held exclusively in English, the indigenous Forum was allowed to use simultaneous translation equipment for non-English speaking delegates. 


At the conclusion of the debates on Article 8(j) and associated provisions the contribution and status of the International Indigenous Forum on Biodiversity as an advisory body to the COP was recognised in the following paragraphs of decision V/16: 

“Recognizing the role that the International Indigenous Forum on Biodiversity has played since the third meeting of the Conference of the Parties in addressing the Conference of Parties on the implementation of Article 8(j) and related provisions” 

“Invites Parties and Governments to support the participation of the International Indigenous Forum on Biodiversity, as well as relevant organizations representing indigenous and local communities, in advising the Conference of Parties on the implementation of Article 8(j) and related provisions.” (my emphasis).


Recognition of the advisory status of the International Indigenous Forum on Biodiversity represents a very significant triumph for indigenous peoples. In recognition of this achievement at the closure of COP5 the Forum met to consider how coordination and preparation might be improved in order to ensure the effective participation of indigenous peoples in CBD processes on the international level. 

In the course of these deliberations the Forum decided: 

· That the International Indigenous Forum would be open to all indigenous peoples and their organisations. 

· That the official languages of the Forum would be English, French, Spanish and Russian. 

· To create an open-ended and gender balanced International Coordinating Committee   based on an initial thirteen regional focal-points with responsibility for:

· Developing draft position papers for discussion in accordance with the work programme.

· Development of guidelines/terms of reference on the functioning of the Forum. 

· Elaborating rules of procedure on the basis of the guidelines/terms of procedure

· Drafting and finalizing the agenda for Forum meetings.

· Establishing links and disseminating its work through the international communications committee.

· Developing criteria for participation in international meetings of the CBD.

· Providing input into the selection of members of the indigenous liaison group with the Secretariat.

· Establishing and maintaining links with the members of the CBD Secretariat liaison group to be appointed by the regions.

· Establishing parallel workshops and forums within CBD processes.

The Forum then established an International Communications Committee with responsibility for: 

· Developing funding proposals.

· Addressing logistics for the Open-ended Working Group on 8j, the Working Group on Access and Benefit Sharing, SBSTTA, COP6, etc.

· Creating an Archive of COP V documents.

· Establishing the Indigenous Biodiversity Information Network (IBIN).

· Establishing communications links with organizations.

· Organising a workshop on Biodiversity in Geneva during the UN Working Group on Indigenous Populations.

· Development of the Terms of Reference and responsibilities of the Secretariat of the Forum.

· Reporting at the Working Group meetings and Conference of Parties. 

· Establishing a database of indigenous peoples organisations.

At the conclusion of COP5, the focal points for the open-ended International Coordinating Committee were identified based on a regional division as follows: 

1. North America:




2. Meso America:


3. Amazon:


4. Andean/Southern Cone:



5. Francophone  Africa:




6. Anglophone Africa:





7. Europe:




8. Pacific/Maritime Asia:




9. Bahasa (Indonesia/Malaysia):


10. South East Asia:
 

11. South Asia:


12. Australia:





13. Circumpolar:





Progress Since COP5


Since COP5, the Forum has taken on increasing prominence in the work of the Convention on Biological Diversity on a number of levels. This reflects a growing openness on the part of both the Parties and the Secretariat to engage with indigenous peoples. This is principally manifest on four main levels: 

· Participation in Expert Groups and Panels of Experts. The promotion of the participation of indigenous delegates within the Panel of Experts on Access and Benefit Sharing, the Technical Expert Group on Forest Biological Diversity, the CBD-UNESCO Working Group of Experts on Education and Public Awareness, and the new Technical Expert Group on Forest Biological Diversity and Climate Change. Progress in this area has also been marked by the increasing number of calls for the nomination of indigenous experts from the Secretariat in a wide variety of Convention processes

· Participation in SBSTTA meetings. At SBSTTA 6 in February 2001 indigenous delegates intervened on a wide variety of issues reflected in the report from SBSTTA6 and the growing number of references to the participation of indigenous and local communities within the recommendations emerging from SBSTTA. At SBSTTA7, in November of 2001, the small number of indigenous delegates present chose not to intervene under the name of the Forum. However, significant interventions were made as part of a collaboration with NGOs to influence the new programme of work on forest biodiversity. 

· Participation in Working Groups. The Working Group on Access and Benefit Sharing held in Bonn, Germany in 2001 was marked by the realisation of the sixth meeting of the International Indigenous Forum on Biodiversity. During the Working Group meeting, the Indigenous Forum was allowed to read out an opening position statement, a review of progress, and a closing statement in the plenary sessions
. The Chairpersons of the Sub-Working Groups and contact groups also demonstrated a significant openness to interventions from the Forum which builds on the progress made since the Working Group on Article 8(j) in Seville and COP5. While welcome, it is nevertheless important to note that a request for co-chairmanship was turned down for the Working Group on Access and Benefit Sharing
. 

· Liaison Group. At least one meeting of the indigenous liaison group has taken place since COP5. At COP5 the Forum established that the Forum itself would nominate the members of this liaison group. However, to date this has not taken place and potential participants have been selected directly by the Secretariat of the Convention. 

As this makes clear, the Convention is demonstrating an increasing openness to the participation of indigenous peoples delegates on a wide variety of levels. 


The future development of indigenous peoples and local community participation within the debates on the Convention will increasingly depend upon the success of mechanisms such as the International Indigenous Forum on Biodiversity. 


In the case of the International Indigenous Forum on Biodiversity, the future work and development of the Forum is entirely for indigenous peoples and delegates from their organisations to decide. For example, during the sixth meeting of the Forum in Bonn in October 2001, the decisions taken by the Forum at COP5 were reaffirmed and recommendations were developed to be put forward to the seventh meeting of the Forum in Montreal in February 2002, in preparation for the Second Meeting of the Working Group on Article 8(j) and related provisions. 


In this regard it is important to emphasise that the Forum itself is a process. It is a process that is entirely guided and led by indigenous delegates from around the world, who come together to secure respect for the internationally established rights of indigenous peoples and contribute to the conservation of biodiversity. 


This is a process that presents many challenges and many opportunities. The purpose of the next section is to highlight some of the challenges and opportunities presented by the decisions that emerged from COP5 as a contribution to discussion among indigenous peoples organisations and local communities engaged in the debates under the Convention. 

� The best source of detailed information on the Convention and its operations is provided in the 2001 Handbook of the Convention on Biological Diversity prepared by the Secretariat of the Convention on Biological Diversity. The majority of the information in this section is drawn from this extremely useful resource. The Handbook is also available online in individual chapters at http://www.biodiv.org.


� For a full list of Parties see http://www.biodiv.org/world/parties.asp. The various procedures for becoming a Party to the Convention are set out in Articles 33 to 36 of the Convention. 


� See Secretariat of the Convention on Biological Diversity (2001) Handbook of the Convention on Biological Diversity. Secretariat of the Convention on Biological Diversity. London: Earthscan. Page 71. 


� For a full list see page xxiii of the Handbook of the Convention


� Details of Official CBD meetings can be located under the ‘Meetings’ section of the CBD website at http://www.biodiv.org/.


�  See ten Kate, K and Laird, S (1999) The Commercial Use of Biodiversity: Access to Genetic Resources and Benefit Sharing. London: Earthscan.


� See for example, Juma, C (1989) The Gene Hunters: Biotechnology and the Scramble for Seeds. London: Zed. and Caufield, C (1985) In the Rainforest. London: Heinemann.








� Article 10(d) is also of relevance to indigenous peoples and local communities and specifies that Parties will “Support local populations to develop and implement remedial action in degraded areas where biological diversity has been reduced.”





� See for example Crosby, A. (1972) The Columbian Exchange: Biological and cultural consequences of 1492. Greenwood Press. See also Crosby, A. (1991) ‘The biological consequences of 1492’, North American Congress on Latin America XXV: 2:5-13, Sept 1991. Juma, C (1989) The Gene Hunters: Biotechnology and the Scramble for Seeds. London: Zed. Bray, W. (1993) ‘Crop Plants and Cannibals: Early European Impressions of the New World’,  in Bray, W. (ed.) The Meeting of Two Worlds. Proceedings of the British Academy, 81. London.


� See Ten Kate, K and Laird, S (1999) The Commercial Use of Biodiversity: Access to Genetic Resources and Benefit Sharing. London: Earthscan.


� International Indigenous Forum on Biodiversity (2000) ‘Analysis of the Nairobi resolutions and possibilities for implementation’. Briefing paper prepared by the Andes and Southern Cone. Spanish original. 


� The Global Biodiversity Forum has a somewhat similar status under Decision V/21 paragraph 12 relating to cooperation. 


� For a detailed and very useful discussion of this document and work at COP5 see, Scott, J (2001) ‘Indigenous Peoples and the Convention on Biological Diversity: A report that examines Indigenous Rights to Cultural Heritage, Intellectual Property and Traditional Knowledge.’ Aboriginal and Torres Straits Islanders Commission.  


� For discussion of free, prior informed consent see, Carino, J (2001) ‘Notes on Indigenous Peoples’ Self-Determination and Free, Prior Informed Consent in the Development Process’. Presentation to the MacArthur Consortium Summer Institute on Human Rights, University of Wisconsin - Madison, June 21-24, 2001. 


� The term “position” is used within international policy debates to describe the standpoint or argument adopted by governments in negotiations on a particular issue, i.e. forest biodiversity, traditional knowledge. Positions advance, retreat, are modified and abandoned in the course of the ebb and flow of the negotiations based on the general principle that a consensus decision should be achieved between the Parties at the conclusion of the debate. The Indigenous Forum develops positions on specific issues under debate as the basis for influencing (with luck and skill) the position of the governments and the final decision that emerges from the debate. Experience demonstrates that the positions adopted by the Forum are increasingly respected and taken seriously by the Parties but are not necessarily reflected in the final decisions taken by the Parties.


� ‘Contact Groups’ consist of groups of governments with a known interest in the issue under debate. Specific Parties may be invited to join in the contact group by the Chairperson. Contact Groups differ from Sub-Working Groups in that Parties are partially selected by the Chairperson and translation facilities are not provided. 


� See ‘Statement of the International Indigenous Forum on Biodiversity’ (IIFB/CBD/WG-ABS/1/Opening Statement and Recommendations/Final); ‘Comments on Progress in Sub-Working Group 1’ (IIFB/CBD/WG-ABS/SWG.1/Comments/Final); ‘Closing Statement of the International Indigenous Forum on Biodiversity’ (IIFB/CBD/WG-ABS/1/Closing Statement and Recommendations/Final)


� For discussion of the outcomes of the Working Group on Access and Benefit Sharing see, Weitzel, R (2001) ‘Indigenous Peoples, Genetic Resources and the Ad Hoc Open-Ended Working Group on Access and Benefit Sharing’ International Development Research Centre, November 19, 2001. 
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